


2

        W
W

W
.U

S
C

C
A

.C
O

M
  

USING FORCE TO
DEFEND  PROPERTY

By Michael Martin
DEFEND  PROPERTY

USING FORCE TO

While most states’ laws allow a 
use of force to protect property 
(or to keep it from being stolen) 
they typically do not allow a use 
of deadly force.  The problem 
is, if you voluntarily step into 
a situation with the intent to 
use force to protect property, 
and the situation escalates to 
the point where you are forced 
to use deadly force to protect 
yourself, the prosecutor could 
argue that you violated the 
“innocent party” rule, or, they 
could argue that you used 

deadly force to protect the 
property (which is not okay) 
rather than your life (which 
is okay).  Because of that, our 
recommendation is that you not 
use force to protect property, 
instead, we recommend that 
you get to a safe location or stay 
in a safe location, and dial 911.  
To illustrate the differences 
between a “defense of property” 
and a “defense of person,” many 
instructors use the “shark tank” 
analogy.  The analogy asks us, 
“What would it take for me to 

jump into a shark tank?  How 
about if my child fell in?”  For 
most parents, it wouldn’t even 
be a question—they’d jump into 
the tank in an attempt to rescue 
their child, even if they knew 
it could mean their death.  The 
analogy goes on to ask, “Would 
I jump in to save an expensive 
watch?”  You get the difference?  
If it isn’t worth dying over, then 
it isn’t worth killing over.  Dial 
911, be a good witness and stay 
safe instead. 
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USING DEADLY FORCE TO 
DEFEND YOUR HOME
State laws governing the use 
of deadly force in defense 
of our homes (or defense 
of ourselves or our families 
while in our homes) generally 
provide a lower threshold when 
compared to the lawful use of 
deadly force outside the home. 
That difference is derived from 
the belief that “our home is our 
castle,” and laws making that 
distinction are often referred to 
as Castle Doctrine laws. While 
the generally accepted rule for 
the use of deadly force outside 
the home is to prevent “death 
or great/grave bodily harm,” 
most state laws authorize a 
use of force deadly inside the 
home when the occupant is 
attempting to end or prevent 
a felony in the home.  What 
exactly a “felony” is will vary 
from state to state, and of 
course, the prosecutor gets to 
apply his or her interpretation 
after the fact.  Most states 
also make a distinction 
between inside and outside 

the home when it comes to 
the requirement to retreat. 
Outside the home, many states 
still require the potential 
victim to retreat if retreat is 
safe and practical; inside the 
home, that is generally not a 
requirement.  When it comes to 
the applicability of “defense of 
home” laws versus the general 
use of force laws, state laws also 
vary when it comes to defining 
exactly what the “home” is.  
Some states will only include 
the physical structure of your 
home or apartment, while other 
states may include detached 
buildings (such as garages or 
storage sheds) and others will 
include any location where 
you spend the night, such as 
a hotel, motel, tent, camper, 
etc.  Because of the variety of 
state laws, and the fact that the 
“reasonable person” test will 
usually apply in any defense of 
home claim, we recommend 
that you do the following when 
defending your home: 
   If an intruder is in the home, 
do not attempt to locate 

him by “clearing rooms.”  
Instead, barricade yourself and 
your family in a safe location, 
call 911, and defend that safe 
location.  There is one time 
and one time only that you 
should even consider advancing 
through your home to clear a 
room or rooms, and that’s when 
the bad guy is between you and 
a loved one.  Otherwise you 
should concentrate your energy 
on defending your safe zone 
until the police arrive.  
   If an intruder is outside of 
your home, in your garage, 
in your storage shed, or 
attempting to steal your car, 
do not leave your home in an 
attempt to stop him.  Call 911 
and only use force to defend 
your life or the lives of your 
family. 

To date, 26 states have passed what are 
generally referred to as enhanced “Castle 
Doctrine” laws, which in part, remove the 
obligation to retreat or escape when you’re 
in a place where you have a right to be; 
and, they make the legal presumption that 
someone who has entered your home or 
occupied vehicle by stealth or force is there 
to do you harm, allowing you to use deadly 
force to stop that individual. 

Many of today’s legal theories originated 
with Sir Edward Coke (1552—1634), Chief 
Justice of England from 1613—1616.  
Coke’s “Institutes of the Lawes of England” 
are in part, the foundation of today’s Castle 
Doctrine, where Coke famously wrote, 
“an Englishman’s home is his castle.”  
Coke’s work was also used to establish a 
defendant’s “right to silence,” which evolved 
to become the Fifth Amendment to the U.S. 
constitution, and the Miranda warning, 
which reminds us of this right.
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